+ Canadirectorbe
kicked out for also
being on the board
of a company with
competing, business
interests:

« The market can
unish a company
or having such a
director by selling
down its shares

* Boards must
demonstrate higher
standards of self-
discipline

ublic listed companies
(PLCs) are governed by

the Bursa Malaysia
Listing Requirements,
However, the

Companies Acl 2016 is the bigger
umbrella law delailing how the
alfaivs of companics are to be
conducted. This includes the
dircclors” dutics and responsi-
hilities.

The Listing Requirements
allow a direclor to sit on the
hoards ol up lo [ive PLCs with the
proviso that it is incumbent upon
the direclor o decide if he can
spare the time to {ulfil his fiduci-
ary dulies Lo the PLCs on whose
boards he sits.

This makes sense as different
PLCs, depending on their size,
structure. geographical locations
and nature of business, demand
dillerent time commitments.

Should executive directors
also hold board positions in
unrelated PLCs

One can  Lherelore debate
whelher il is good governance for
execulive diveclors Lo sil on the
boards ol unrelaled PLCs as
independent divectors.

Being an cxeculive director
(including managing director) is a
full-lime job. The company in
whose board you silin an execu-
tive position demands your undi-
vided attention and focus - more
so if the company is facing chal-
lenges and headwinds.

As such. silling on other PLC
hoards al lhe same time could
resull in divided attention and
[ocus. When execulive directors
sil on other hoards, there is also a
possibility thal they will also be
silling on some of Lhe subcom-
millees of these hoards - further
draining Ulie undivided atlention
which the executive director
posilion demands.

Silting on the board of a PLC
demands a higher degree of vigi-
lance as there are the Listing
Requirements and the Malaysian
Code on Corporale Governance
(MCCG) that would apply 1o
PLCs.

While the MCCG does nol
prohibit directors {rom sitting on
the hoards of compelitors per se,
the Companies Act does provide
some guidance and prohihitions,
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Of undivided attention and
conflicts of interest

Shareholders and other investors must protest against company directors with conflict of interests

Silting on rival companies’
boards is an important matter,
For instance, i{ one is sitting on
the board of another PLC which
happens o be a bank, there are
polentials for conllicts of interest;
e.g. there may be a perceplion
that you will favour Lhal bank
compared to the other banks.

Given the demanding role of
being a direclor, especially an
executive director, we are of the
view Lhat it is prelerable for an
executive director Lo refrain from
sitling on the boards of other
PLCs so that he or she can give
full value 1o the company in
which he or she has an executive
position.

It would be good if the board
or the senior independent direc-
lor can counsel these executive
directors against sitling on ihe
boards of other PLCs.

At the very least, boards must
conscienliously evaluate and
come up with a policy on execu-
tive direclors silting on the
hoards of other PLCs. There are a
handful of PLCs on DBursa
Malaysia where such a sitluation
occurs.

Should indepandent
directors also sit on the
boards of companies
Involved In substantially
slmilar busingas?

The [iduciary duly imposed by
the Companies Acl requires the
directors Lo act in lhe besl inter-
esl of the company, which is the
collective inlervest of all share-
holders.

When directors sit on the
hoards of PLCs which are
involved in a competing business,
it will be difficull for them lo
argue that they can act in Ue best

interest of the two PLCs.

The same holds true for inde-
pendent directors who sit on the
boards of companies which have
competing business interests.

As an example, should inde-
pendent directors of properly
companies sit on the boards of
other properly companies as
independent direclors?

Given the current property
overhang, an independent direc-
lor ol one properly company may
unwiltingly “share” the strategy
and tactics of that property com-
pany with the board of the other
property company where he also
sits.

Or what about the case of an
independent director who sits on
the board of a telecommunication
company and a power utility
company and later, the power
ulility company decides to diver-
sify into the lelecommunicalion
business in a big way. Is nol Lthe
independent direclor in a conflict
of interesL posilion?

Somelime ago, there was a
director who was sitting on the
board of a glove-making com-
pany and a condom-making
company. Aller some lime, the
glove maker decided to diversily
into condom making - a perfectly
logical and synergislic diversifi-
cation as the common denomi-
nator is latex.

Sometime later, the dircctor
ol the glove-making company
stepped down. There must have
been a realisation that thal the
director was truly in a conflict of
inleresl situation.

Alaudable move in the inter-
esls of good corporate govern-
ance.

Saying thal you will excuse
yoursell whenever a “conflicted”

suhjecl matter is broughl up is
untenable as, apart from board
meetings, inlormation that has the
potential for conflicL abounds
elsewhere e.g. board papers, man-
agement reporls, conversations
with staff and fellow directors or
even a chat over lunch, where
sometimes  discussions may
involve the matter related 1o the
said conflict-of-intcrest subjecl

In fact, more often than not,
the board meetings would likely
deliberale extensively on “con-
[licted” or sensilive subject mat-
ters as the companies are sub-
stantially in similar business.

One musl be pragmatic when
alluding to the concept of the
“stepping oul when conflicted”
approach.

These are generally [or one-
oll ad hoc inslances of conflicls
of interest, Where a conllict of
interest situalion is pervasive or
continuing or is likely to rear ils
head every now and then, ihe
better approach is 1o avoid the
conflict of interest situation com-
pletely.

It is impractical and unten-
able 1o adopt the “stepping in and
oul” approach.

It would be good if the board
or the senior independent direc-
tor can counsel such independ-
ent directors lo not sit on Lhe
boards ol other PLCs with com-
peting business interesls. This is
called sell-discipline.

There is a Biblical saying Lhat
“no man can serve lwo maslers.
For either he will hale Lhe one,
and love the other..."

Where independent direclors
sit on hoards ol two PLCs which
have competing interests, the
independent director is serving
1wo masters.

When directors play
hardball )

Somelimes direclors in such
situalions may decide lo play
hardball and refuse (o vacate
their other direclorships. They
will adopt the legalistically (and
technically correcl) approach Lhat
the shareholders appointed them
and only the sharcholders can
remove them.

This is where hoth institu-
tional and minority shareholders
will have Lo play Lheir part o
ensure that such direclors do nol
continue in their compromised
positions.

This is the type of share-
holder discipline thal the regula-
tors would expecl.

Somelimes, the PY.Cs have the
patronage of a major shareholder
who acts as a “proleclor” of the
independent dirveclor and con-
dones the position of the inde-
pendent director in a compeling
business, and when il comes Lo a
vote, the major shareholder will
votc this director in,

However, under such cir-
cumstances, the other sharve-
holders, including other suhb-
stantial ~ shareholders, may
express lheir displeasure by
opling Lo sell down Lhe shaves ol
the involved PLCs, This can be
painful as the share prices tend
Lo tumble. This is market disci-
pline ... where Lhe markel disci-
plines the PLC.

The triune approach to
capital market discipline
There are three kinds of disci-
pline in the capilal market: self-
discipline, rcgulatory discipline
and market discipline,

The prelerred discipline is
sel(-discipline, I{ boards disci-
pline themselves, there would be
no need for regnlatory discipline
or for even the market Lo disci-
pline them.

Where self-discipline goes
awry, Lhe regulators move in Lo
discipline the PLC when there is
abreach of law and/or rules.

This is often (ollowed by
market discipline where the
investors show their displeasure
by selling down the stock,

Markets (inveslors) also disci-
pline PLCs by sclling down the
stock if they do notlike whal they
sece, regardless of whether there
is a breach of laws or rules or
codes.

Every institutional sharve-
holder of repute will have ils own
internal mandales on whal is
acceplable behaviour which is
olten over and above the
requirements of laws, rules and
codes.

Boards are therelove expecled
Lo subject Lhemselves Lo higher
standards  of  sell~discipline,
higher than that expected [rom
the laws, rules and codes. =1
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